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1 Sources of WTO Laws, Basic rules and principles
of WTO Law

 The World Trade Organization (WTO) is like a global rulebook for international trade. Its
main goal is to help trade flow smoothly, freely, fairly, and predictably. Here's a simple
breakdown of its laws, rules, and principles:

* Sources of WTO Laws
* Think of the WTQO's laws as coming from a few key places:

* The WTO Agreements themselves: These are the primary source. They are like a big set
of contracts negotiated and signed by almost all the world's trading nations, and then
ratified by their parliaments. The most important ones include:

Marrakesh Agreement Establishing the World Trade Organization: This is the "birth certificate" of
the WTO, setting up the organization itself and including all the other agreements as annexes.

GATT (General Agreement on Tariffs and Trade) 1994: This deals with trade in goods, focusing on
][educiré%tariffs (taxes on imports) and other barriers. It's an updated version of the original GATT
rom 7.

GATS (General Agreement on Trade in Services): This covers international trade in services, like
banking, telecommunications, and tourism.

TRIPS (Agreement on Trade-Related Aspects of Intellectual Property Rights): This sets rules for
protecting intellectual property rights (like patents, copyrights, and trademarks) in trade.

DSU (Understandin%]on Rules and Procedures Governing the Settlement of Disputes): This
agreement outlines how trade disputes between WTO members are resolved.



* Decisions and rulings from WTO dispute settlement: When countries
have a trade disagreement, the WTO has a system to resolve it. The
decisions made by expert panels and the Appellate Body (like a court
of appeals) in these disputes help clarify and interpret the WTO
agreements, becoming a very important part of WTO law.

 Past practices under GATT (the WTO's predecessor): Before the WTO
was created in 1995, international trade was largely governed by the
GATT of 1947. Many of the practices and understandings from that
era are still relevant and guide the interpretation of WTO rules.

* General principles of international law: Like any international
organization, the WTO's legal system also draws on broader principles
of international law, such as good faith, transparency, and the idea
that agreements should be respected.



Basic Rules and Principles of WTO Law

* The WTO's entire system is built on a few core principles that aim to make
trade fair and predictable:

* Non-Discrimination: This is arguably the most fundamental principle and
has two main parts:

* Most-Favoured-Nation (MFN) Treatment: This means that if a country grants a
special trade favor (like a lower tariff) to one trading partner, it must immediately
and unconditionally grant the same favor to all other WTO members. It's about
treating all trading partners equally.

 Example: If India lowers its tariff on cars from Japan, it must also lower its tariff on cars from
the US, Germany, etc., to the same level.

* National Treatment: This means that once imported goods (or services, or
intellectual property) have entered a country, they should be treated no less
favorably than domestically produced "like" goods (or services, or intellectual
property). It's about treating foreigners and locals equally after imports have crossed
the border.

 Example: If India has a sales tax on domestically produced soft drinks, it must apply the same
sales tax to imported soft drinks. It cannot impose a higher sales tax on imported ones.



* Freer Trade (through negotiation): The WTO aims to gradually lower
barriers to trade, primarily through negotiations. This means reducing
tariffs and eliminating non-tariff barriers (like import quotas). The goal is to
make it easier for goods and services to move across borders.

* Predictability (through "bindings" and transparency):

* Bindings: When countries negotiate tariff reductions, they "bind" these tariffs,
meaning they promise not to raise them above a certain agreed-upon level. This
creates certainty for businesses.

* Transparency: WTO members are required to publish their trade regulations and
notify the WTO of any changes to their trade policies. This helps businesses and
other countries understand the rules and plan accordingly.

* Promoting Fair Competition: The WTO has rules against "unfair" trade
practices like:

 Dumping: Selling products in a foreign market at a price lower than their normal
value (often below cost) in the home market.

* Subsidies: Government support to domestic industries that gives them an unfair
advantage in international trade.

 The WTO allows countries to take action against these practices (e.g., impose anti-
dumping duties or countervailing duties) if they cause harm to domestic industries.



* Encouraging Development and Economic Reform: The WTO
recognizes that developing countries face unique challenges. It
provides them with special and differential treatment, offering them
more flexibility and longer transition periods to implement WTO
agreements. It also provides technical assistance to help them
participate more effectively in the global trading system.

* Dispute Settlement: The WTO has a strong, rule-based system for
resolving trade disputes between members. This system helps ensure
that rules are followed and that trade conflicts are resolved peacefully
and fairly, rather than escalating into trade wars.



2 Absolute advantage Theory, Comparative advantages
Theory and Heckscher-Ohlin Theory,

* 1. Absolute Advantage Theory (Adam Smith)

 What it is: This is the oldest and simplest theory, proposed by Adam Smith
in his famous book "The Wealth of Nations" (1776). It states that a country
has an absolute advantage in producing a good if it can produce that good
more efficiently (using fewer resources, like labor, or producing more
output with the same resources) than another country.

* The idea: If Country A is better at producing wheat than Country B, and
Country B is better at producing cloth than Country A, then both countries
can benefit by specializing in what they're absolutely best at and then
trading with each other.

* Example:

* India: Can produce 100 units of rice with 1 unit of labor.

* China: Can produce 50 units of rice with 1 unit of labor.

* India: Can produce 10 units of textiles with 1 unit of labor.
* China: Can produce 20 units of textiles with 1 unit of labor.



* In this example, India has an absolute advantage in rice production
(100 > 50), and China has an absolute advantage in textile production
(20 > 10). According to Adam Smith, India should specialize in rice and
export it to China, and China should specialize in textiles and export
them to India. Both countries will end up with more of both goods
than if they tried to produce everything themselves.

* Limitation: This theory doesn't explain why trade would occur if one
country had an absolute advantage in all goods. What if India was
better at producing both rice and textiles? Would there still be a
benefit to trade? This is where the next theory comes in.



2. Comparative Advantage Theory (David Ricardo)

* What it is: Developed by David Ricardo in the early 19th century, this
theory is more powerful and widely accepted. It states that a country
has a comparative advantage in producing a good if it can produce
that good at a lower opportunity cost than another country.

e Opportunity cost: This is the value of the next best alternative that
must be given up when making a choice. In trade, it's how much of
one good you have to give up to produce another good.

* The idea: Even if one country has an absolute advantage in all goods,
both countries can still benefit from trade. The key is to specialize in
the good where your efficiency advantage is greatest (or your
disadvantage is least).



Example (Building on the previous one):

India:

* To produce 100 units of rice, it gives up 10 units of textiles. So, 1 unit of rice costs 0.1 units of
textiles (10/100).

* To produce 10 units of textiles, it gives up 100 units of rice. So, 1 unit of textiles costs 10 units
of rice (100/10).

China:

* To produce 50 units of rice, it gives up 20 units of textiles. So, 1 unit of rice costs 0.4 units of
textiles (20/50).

* To produce 20 units of textiles, it gives up 50 units of rice. So, 1 unit of textiles costs 2.5 units
of rice (50/20).

Let's compare opportunity costs:

For Rice: India's opportunity cost (0.1 textiles) is lower than China's (0.4 textiles).
So, India has a comparative advantage in rice.

For Textiles: China's opportunity cost (2.5 rice) is lower than India's (10 rice). So,
China has a comparative advantage in textiles.

Even though India has an absolute advantage in rice, and China has an absolute
advantage in textiles, they still have a comparative advantage in their respective
goods based on opEortunity costs. Both countries are better off specializing and
trading. This is the bedrock of free trade arguments.



3. Heckscher-Ohlin Theory (H-O Theory / Factor Proportions
Theory)

 What it is: Developed by two Swedish economists, Eli Heckscher and
Bertil Ohlin, this theory (from the early 20th century) explains why
countries have comparative advantages. It argues that a country will
export goods that intensely use its relatively abundant and cheap
factors of production, and it will import goods that intensely use its
relatively scarce and expensive factors of production.

 Factors of Production: These are the basic inputs used to produce
goods and services:

e Labor: Human effort, skills, and knowledge.
e Capital: Machinery, equipment, buildings, infrastructure.
* Land/Natural Resources: Raw materials, agricultural land.



The idea:

A country that has a lot of labor (e.g., India, Bangladesh) will find labor relatively cheap. It will
then have a comparative advantage in producing goods that require a lot of labor (like textiles,
hand-made crafts).

A country that has a lot of capital (e.g., Germany, Japan) will find capital relatively cheap. It will
then have a comparative advantage in producing goods that require a lot of capital (like advanced
machinery, cars).

Assumptions of H-O Theory (simplified):
Two countries, two goods, two factors of production (e.g., labor and capital).

Identical technologies: Both countries have access to the same production methods. This is a
crucial difference from Ricardo, who emphasized technological differences.

Identical tastes/preferences: Consumers in both countries have similar demands.

Factors are mobile within countries but immobile between countries: Labor and capital can
move freely between industries within a country, but they cannot move across national borders.

Perfect competition: Markets are competitive, and no single producer or consumer can influence
prices.

No transportation costs or trade barriers.
Example:

India: Is a labor-abundant country.
Germany: Is a capital-abundant country.



3 Historical background of WTO and Marrakesh
Agreement

 Historical Background of the WTO: From GATT to WTO

* The idea for a global trading system emerged from the desire to prevent
the economic nationalism and protectionism that had contributed to the
Great Depression and World War Il. The goal was to foster international
economic cooperation and prevent future conflicts.

* The Havana Charter and the ITO (Post-WWII Vision): After World War I, at
the Bretton Woods Conference in 1944, plans were laid for a new
international economic order. This led to the creation of the International
Monetary Fund (IMF) and the World Bank. The vision was to have a third
pillar for trade, an International Trade Organization (ITO), with a
comprehensive charter that would govern international trade. Negotiations
for this charter resulted in the Havana Charter in 1948. However, the
Havana Charter was very ambitious and broad, covering not only trade but
also employment, commodity agreements, restrictive business practices,
and international investment. Ultimately, the U.S. Congress, among others,
never ratified it, and thus the ITO never came into being.



 The General Agreement on Tariffs and Trade (GATT) — A Provisional Solution
(1948-1994): While the ITO charter was being negotiated, a smaller group of 23
countries decided to move ahead with an agreement focused specifically on
reducing tariffs and other trade barriers. This agreement, signed in Geneva on
October 30, 1947, and provisionally applied from January 1, 1948, was the
General Agreement on Tariffs and Trade (GATT).

Purpose: GATT's primary objective was to reduce tariffs and other barriers to trade, primarily
for goods, to promote free and fair trade.

Structure: Unlike the envisioned ITO, GATT was not a full-fledged international organization.
It was essentially a multilateral agreement or a set of rules. It operated on a "provisional”
basis for nearly five decades.

"Rounds” of Negotiations: Over its 47-year existence, GATT held eight "rounds" of
multilateral trade negotiations. These rounds aimed to further liberalize trade by reducing
tariffs and addressing new trade issues. Each round involved intense negotiations among
member countries. Notable rounds included the Kennedy Round (1960s) and the Tokyo
Round (1970s).

Limitations of GATT: Despite its successes in reducing tariffs and boosting world trade, GATT
had significant shortcomings:

. Provisiolr_lal Nature: Its "provisional" status meant it lacked a strong institutional foundation and legal
personality.

* Limited Scope: It primarily covered trade in goods and was less effective in new areas like services,
intellectual property, and agriculture (which was largely exempt from GATT rules).

* Weak Dispute Settlement: While it had a dispute settlement mechanism, it was often slow, lacked
enforcement power, and decisions could be blocked by a single member.

o "GATT 1947" vs. "GATT 1994": It's important to distinguish between the original GATT agreement of
1947 (often called GATT 1947) and the updated version incorporated into the WTO (GATT 1994).



* The Uruguay Round (1986-1994) and the Birth of the WTO: The eighth and
final GATT round, known as the Uruguay Round, was the most ambitious
and longest multilateral trade negotiation in history. It started in Punta del
Este, Uruguay, in September 1986, and concluded after over seven years of
complex negotiations in December 1993.

* Expanded Scope: This round significantly broadened the scope of multilateral trade
rules to include:
* Trade in Services (GATS): For the first time, an agreement to liberalize trade in services.

* Intellectual Property Rights (TRIPS): Rules for the protection of patents, copyrights, trademarks,
etc.

* Agriculture: Significant steps towards bringing agricultural trade under multilateral disciplines.

» Textiles and Clothing: An agreement to gradually phase out the restrictive Multifibre
Arrangement (MFA).

* Investment Measures (TRIMs): Rules on trade-related investment measures.
* Strengthening Dispute Settlement: A much more robust and binding dispute settlement system.

* Institutional Reform: Crucially, the Uruguay Round negotiators recognized the need
for a stronger, more permanent institutional framework to administer the new,
expanded set of agreements and to oversee world trade. This led to the decision to
create a new international organization.



The Marrakesh Agreement Establishing the World Trade
Organization

* The culmination of the Uruguay Round negotiations was the signing
of the Marrakesh Agreement Establishing the World Trade
Organization (often simply called the "Marrakesh Agreement").

* Date and Location: It was signed by 123 nations on April 15, 1994, at
a ministerial meeting in Marrakesh, Morocco.

* Entry into Force: The WTO officially commenced on January 1, 1995,
replacing the provisional GATT.



Significance of the Marrakesh Agreement:

* Creation of the WTO: Its most direct and fundamental outcome was the establishment of
the World Trade Organization as a permanent, institutionalized body responsible for

Esegulating international trade. This was a monumental shift from the temporary nature of
ATT.

* Single Undertaking: The Marrakesh Agreement essentially brought all the agreements
negotiated during the Uruguay Round under one umbrella. This meant that members could
not pick and choose which agreements to adhere to; they had to accept all of them as a
"single undertaking." This ensured a comprehensive and consistent global trading system.

* Expanded Scope of Trade Rules: It formally incorporated and made binding the
agreements on services (GATS), intellectua Froperty (TRIPS), agriculture, textiles, and
oth((ejrs, significantly broadening the scope of multilateral trade disciplines beyond just
goods.

* Binding Dispute Settlement: It created a much stronger and more effective Dispute
Settlement Understanding (DSU), with clear procedures and binding ruliqgs. This was a

critical improvement over GATT's weaker system and is often seen as the "jewel in the
crown" of the WTO.

* Enhanced Transparency and Review: It mandated regular reviews of members' trade
policies and enhanced transparency requirements, aiming for greater predictability in the
global trading environment.

* Institutional Framework: It established the WTO's governance structure, including the
Ministerial Conference (the highest decision-making body), the General Council,



4 Leontief Paradox Theory and New Trade Theory

The Leontief Paradox and New Trade Theory are two important concepts that
challenged and expanded upon traditional trade theories, particularly the
Heckscher-Ohlin (H-O) theory.

Leontief Paradox Theory

The Leontief Paradox is an empirical finding that contradicted the predictions of
the Heckscher-Ohlin (H-O) theory.

Background (Recall H-O Theory): The Heckscher-Ohlin theory predicts that a
country will export goods that intensely use its relatively abundant and cheap
factors of production (like labor or capital) and import goods that use its relatively
scarce and expensive factors. For example, a capital-abundant country like the
United States (in the mid-20th century) was expected to export capital-intensive
goods and import labor-intensive goods.

The Paradox (What Leontief Found): In 1953, the Russian-American economist
Wassily Leontief conducted a study of U.S. trade patterns. He used "input-output
analysis" to examine the capital and labor required to produce a dollar's worth of
U.S. exports compared to a dollar's worth of U.S. imports (which were competing
with domestic production).



His surprising finding was:

* The United States, despite being the most capital-abundant country in
the world at the time, was exporting goods that were more labor-
intensive.

e Conversely, its imports were more capital-intensive than its exports.

* This contradicted the H-O theory's prediction, and it became known as the
Leontief Paradox.

* Why it's a "Paradox": It was a "paradox” because it defied the logical
expectation derived from the H-O theory. If the U.S. had a lot of capital, it
should be good at making things that need a lot of capital, and those
should be its exports. But Leontief found the opposite.

* Possible Explanations for the Paradox: Economists have offered several
explanations for this paradox:

 Human Capital: Leontief's definition of "labor" might have been too
simplistic. The U.S. might have been exporting goods that were intensive in
skilled labor (human capital), which is a form of capital, even if it was less
intensive in unskilled labor. U.S. workers were generally highly educated
and productive.



* Natural Resources: The H-O model often simplifies to just labor and

capital. If natural resources are included, many U.S. imports (like raw
materials or agricultural products) might have been capital-intensive due to
the capital equipment needed for their extraction or cultivation in other
countries, while U.S. exports might have been manufactured goods that,
while requiring some capital, were still relatively labor-intensive when
considering the skilled labor component.

* Technological Differences: The H-O theory assumes identical technologies

across countries. In reality, the U.S. might have had technological
advantages in certain labor-intensive industries, making its labor highly
productive.

* Trade Barriers and Demand Patterns: Protectionist policies or specific

demand patterns in the U.S. could have distorted trade flows.

Factor Intensity Reversals: It's possible that a good that is capital-intensive
in one country is labor-intensive in another due to different relative factor
prices, though this is considered less common.

* The Leontief Paradox highlighted the limitations of the simple H-O model

and spurred economists to develop more nuanced and complex theories of
international trade.



New Trade Theory (NTT)

New Trade Theory emerged in the late 1970s and early 1980s, largely credited to
economists like Paul Krugman (who won a Nobel Prize for his work in this area).
NTT specifically addresses aspects of international trade that traditional theories
(like comparative advantage and H-O) struggled to explain.

 Limitations of Traditional Theories (that NTT addresses):

* Intra-industry trade: Why do countries trade similar products with each other?
(e.g., Germany exports BMWs to Japan, and Japan exports Toyotas to Germany).
Traditional theories predict inter-industry trade (e.g., India exporting textiles to
Germany, Germany exporting machinery to India) based on differences.

* Trade between similar countries: Why do developed countries, which are quite
similar in terms of factor endowments and technology, engage in so much trade
with each other?

* Dominance of a few large firms: Why do certain industries (like aircraft
manufacturing or microprocessors) tend to be dominated by a small number of
large global firms, rather than many small, perfectly competitive ones?



Core Ideas of New Trade Theory:

* Economies of Scale (Increasing Returns to Scale): This is the central
concept. NTT argues that in many industries, as a firm's (or industry's)
output increases, the average cost of production decreases. This can
happen due to:

* Specialization: As production increases, firms can specialize labor and machinery
more effectively.

* Fixed Costs: High fixed costs (like R&D for a new aircraft or software development)
can be spread over a larger output, lowering the per-unit cost.

* Learning by Doing: As firms produce more, they become more efficient.

* Because of economies of scale, it makes sense for a country (or a few firms
within that country) to specialize in producing a limited range of goods at a
large scale, even if another country could theoretically produce them. This
allows them to achieve lower costs and dominate the market.

* Product Differentiation: Consumers often prefer variety. Even if two
countries are similar, they can still trade if they produce differentiated
versions of the same product. For example, cars are cars, but a BMW is
different from a Toyota, and consumers in both Germany and Japan might
want both. This leads to intra-industry trade.



* Imperfect Competition (Monopolistic Competition/Oligopoly): NTT
often operates under the assumption of imperfect competition (e.g.,
monopolistic competition or oligopoly) rather than perfect
competition. This allows for firms to:

* Charge prices above marginal cost.
e Earn "rents" (extra profits).
* Engage in strategic behavior.

* First-Mover Advantage / Historical Contingency: Because of
economies of scale, the country or firm that is first to establish itself
in a particular industry can gain a significant cost advantage. This
"first-mover advantage" can create barriers to entry for new
competitors, even if those competitors are equally capable. This
suggests that trade patterns can sometimes be a result of historical
accident or initial conditions, rather than just underlying factor
endowments.



Contributions of New Trade Theory:

* Explains Intra-Industry Trade: It successfully explains why countries
that are similar in terms of factor endowments engage in significant
trade of similar products.

* Explains Trade Between Similar Countries: It provides a rationale for
the high volume of trade between developed economies.

* Role of Firm Behavior: It brings firm-level decisions, product
differentiation, and strategic interaction to the forefront of trade
theory.



5 WTO jurisprudence on TBT and SPS Agreements

e The WTO Agreements on Technical Barriers to Trade (TBT) and
Sanitary and Phytosanitary Measures (SPS) are crucial for ensuring
that domestic regulations, which are necessary for legitimate
purposes like protecting human health or the environment, don't
become disguised barriers to trade. WTO jurisprudence (the body of
legal interpretations and rulings from dispute settlement cases) has

played a vital role in clarifying the scope and application of these
agreements.



The Relationship Between TBT and SPS Agreements

* A key point in WTO jurisprudence is the mutually exclusive nature of
the TBT and SPS Agreements. A measure falls under either one or the
other, but not both.

* SPS Agreement: Applies to measures taken to protect human, animal,
or plant life or health from specific risks, primarily related to:
* Food safety (additives, contaminants, toxins, diseases in food).
Animal health (diseases carried by animals).
Plant health (pests, diseases affecting plants).
Diseases carried by animals or plants to humans.
Measures preventing the spread of pests or diseases.
Focus: Biological/health risks.

Basis: Must be based on scientific principles and sufficient scientific evidence,
and conducted based on a risk assessment.



* TBT Agreement: Applies to all other "technical regulations,"
"standards," and "conformity assessment procedures" that could
affect trade. This includes a vast array of measures related to:

* Product characteristics (size, shape, design, functions).

. Laie)ling, packaging, and marking requirements (unless directly related to SPS
risks).

e Quality, safety, performance, or environmental characteristics of products.

e Processes and production methods (PPMs) related to product characteristics.

* Focus: Product characteristics, quality, information, and non-health/non-
biological safety.

* Basis: While science is often relevant, there isn't a strict scientific justification
requirement like in SPS. The core test is whether they create "unnecessary
obstacles to international trade."

* The Jurisprudential Distinction: The WTO Appellate Body has clarified
that the purpose of a measure is the decisive factor in determining
whether it falls under SPS or TBT. If the primary purpose is to protect
against SPS-defined risks, it's an SPS measure. Otherwise, it's a TBT
measure.




WTO Jurisprudence on the SPS Agreement

* The SPS Agreement aims to strike a balance between a Member's right to
protect health and the obligation not to create unjustified trade barriers.
Key jurisprudential themes include:

* Scientific Justification (Article 2.2, 5.1): This is central to SPS. Measures
must be based on scientific principles and sufficient scientific evidence.

 EC—- Hormones (US/Canada v. EC, 1998): This landmark case established that SPS
measures must be based on a proper risk assessment. The Appellate Body found that
the EC's ban on hormone-treated beef, while ostensibly for health protection, was
not based on a sufficient risk assessment and thus violated its SPS obligations. This
case clarified that a Member must have a "rational relationship" between its SPS
measure and the scientific evidence. It does not mean "zero risk," but the risk must
be ascertainable and evaluated.

* Japan — Apples (US v. Japan, 2003): Japan's measures on the import of Fuji apples
from the US, aimed at preventing fire blight, were found to be more trade-restrictive
than necessary and not based on a proper risk assessment. The Appellate Body
emphasized that risk assessments must be specific to the measure in question and
the particular risk identified.



* Risk Assessment (Article 5.1): This is a mandatory requirement for SPS
measures that deviate from international standards or impose a higher
level of protection.

The Appellate Body has clarified that a risk assessment need not be quantitative; a
gualitative assessment can suffice.

It also doesn't require a minimum magnitude of risk; a Member can determine its
acceptable level of risk, even if it's "zero risk," as long as it's based on a proper
assessment.

* Provisional Measures (Article 5.7): This allows Members to adopt SPS
measures provisionally even when scientific evidence is insufficient, but
with conditions:

The measure must be imposed in circumstances where relevant scientific evidence is
insufficient.

It must be adopted on the basis of available pertinent information.

The Member must seek to obtain additional information necessary for a more
objective risk assessment.

The measure must be reviewed within a reasonable period.

EC — Hormones (US/Canada v. EC, 1998): The EC failed to meet the conditions for
provisional measures under Article 5.7 because it had not actively sought to obtain
additional scientific information.



 Least Trade-Restrictive Alternative (Article 5.6): Measures must not
be more trade-restrictive than required to achieve the appropriate
level of protection.

* Australia — Salmon (Canada v. Australia, 1998): Australia's ban on imported
salmon was found to be inconsistent with Article 5.6 because less trade-
restrictive alternatives (like cooking or processing) could have achieved the
same level of health protection.

* Harmonization and Equivalence (Articles 3 & 4):

 Harmonization (Article 3): Members are encouraged to base their SPS
measures on international standards (e.g., Codex Alimentarius for food safety,
OIE for animal health, IPPC for plant health). If a measure conforms to
international standards, it is presumed to be consistent with the SPS
Agreement.

e Equivalence (Article 4): Members shall accept the SPS measures of other
Members as equivalent if the exporting Member objectively demonstrates to
the importing Member that its measures achieve the importing Member's
appropriate level of SPS protection. This promotes flexibility and avoids
requiring identical measures.



WTO Jurisprudence on the TBT Agreement

* The TBT Agreement aims to prevent technical regulations and standards from
creatln% unnecessary obstacles to trade, while acknowledging a Member's right
a

to regu

te. Key jurisprudential themes include:

e Scope of "Technical Regulation"” (Annex 1.1): The Appellate Body has clarified
that a measure is a "technical regulation" if it:

I(_ays dc))wn product characteristics or their related processes and production methods
PPMs).

Has a "mandatory" character (compliance is compulsory).

Is applicable to an identifiable product or group of products.

US — Tuna Il (Mexico v. US, 2012): This case was significant for its discussion of "non-product-
related processes and production methods" (NPR-PPMs) in the context of labeling. The US
"Dolphin Safe" labeling requirements for tuna, based on fishing methods, were challenged.
The Appellate Body found that these requirements constituted a "technical regulation” under
the TBT Agreement, even though the PPM (fishing method) did not affect the final product
characteristics (tuna). This broadened the potential scope of TBT.

US - Clove Cigarettes (Indonesia v. US, 2012): The US ban on flavored cigarettes (except
menthol) was found to be a technical regulation and inconsistent with the TBT Agreement's
non-discrimination principle because it disproportionately affected imported clove cigarettes
while a "like" domestic product gmenthol cigarettes) remained on the market, without a
sufficient justification for the differentiation.



* Non-Discrimination (Article 2.1): Similar to GATT Article IlI:4, this requires "no less
favorable treatment” for imported "like products"” compared to domestic ones.

e US - Clove Cigarettes (Indonesia v. US, 2012): The Appellate Body found that the US measure
accorded less favorable treatment to imported clove cigarettes because it had a detrimental
impact on them, and this impact did not stem exclusively from legitimate regulatory distinctions.
The "likeness" determination considers factors like properties, end-uses, consumer tastes, and
tariff classification.

* Unnecessary Obstacles to Trade (Article 2.2): Technical regulations must not be more
trade-restrictive than necessary to fulfill a legitimate objective, taking into account the
risks of non-fulfilment. Legitimate objectives include national security, prevention of
deceptive practices, protection of human health or safety, animal or plant life or health,
or the environment.

e US - Tuna Il (Mexico v. US, 2012): While the US measure was found to be a technical regulation,

the Appellate BOdK then assessed its consistency with Article 2.2. It affirmed that the US objective
of protecting dolphins was legitimate. The case then delved into whether the measure was "more
trade-restrictive than necessary." The Agpellate Body found that the US measure was more
restrictive than necessary because its labeling scheme created disadvantages for Mexican tuna

even if Mexican fishing practices were equally protective of dolphins.

 US-COOL (Canada/Mexico v. US, 2012): The US country-of-origin labeling (COOL) requirements
for meat were found to be inconsistent with Article 2.1 (less favorable treatment) and thus Article
2.2 was not directly addressed in the same way as Tuna Il. However, the broader principle of
"necessity" is always relevant.

* International Standards (Article 2.4): Members should use relevant international
standards as a basis for their technical regulations unless they would be ineffective or
inaé)p%opriate for the legitimate objective. This promotes harmonization and reduces
trade barriers.



Impact of Jurisprudence:

e WTO jurisprudence on TBT and SPS is dynamic and continuously
evolving. It helps:

e Clarify Ambiguities: Interpret vague terms and establish working
definitions.

* Set Precedents: Create a body of case law that guides future disputes
and Members' policy-making.

* Balance Interests: Maintain the delicate balance between a country's
right to regulate for public welfare and its obligations to avoid
protectionism.

* Enhance Predictability: Make the rules of international trade more
predictable for governments and businesses.



6 India and the GATs

Trade in Services (GATS). As a major global player in services, particularly IT and IT-
enabled services (ITES), India has a stronﬁ interest in the progressive liberalization of
services trade under the GATS framework.

Here's a breakdown of India and GATS:
India's Initial Stance in the Uruguay Round (Uruguay Round - 1986-1994)

Initially, during the Uruguay Round negotiations, India (along with other developin
countries like Brazil) was quite apprehensive and even resistant to the inclusion o
services in multilateral trade rules. There were concerns that:

Developed countries would dominate: Opening up service sectors, especially financial
services, could lead to large multinational corporations from developed countries
overwhelming nascent domestic service industries in developing nations.

Loss of policy space: India feared losing its ability to regulate crucial sectors like health,
education, and finance for developmental and social objectives.

Uncertainty: Services trade was a new area for multilateral regulation, and developing
countries were wary of committing to unknown implications.

Despite these initial reservations, services were ultimately included in the Uruguay
Round, leading to the creation of the GATS as part of the WTO's "single undertaking."

India has a very sifnificant and evolving relationship with the General Agreement on
I



India's Evolving Position Post-Uruguay Round

e After the establishment of the WTO and the GATS, India's perspective
shifted dramatically. The services sector rapidly grew to become a
dominant contributor to India's GDP and exports, particularly in areas like:

 Information Technology (IT) and Business Process Outsourcing (BPO):
India emerged as a global hub for software development, IT services, and
back-office operations (Mode 1 - cross-border supply).

* Professional Services: Indian professionals (e.g., engineers, doctors,
accountants) gained international recognition (Mode 4 - movement of
natural persons).

* Tourism and Healthcare: India also saw growth in Mode 2 (consumption
abroad), with medical tourism becoming a significant segment.

* This economic reality led to a paradigm shift in India's GATS negotiating
strategy. From being a defensive player, India transformed into an offensive
champion of services liberalization.



Key Aspects of India's Engagement with GATS

 Commitments under GATS (Schedules of Specific Commitments):

Under GATS, members make specific commitments to open up certain service sectors in the four
"modes of supply." These commitments are like "bindings" under GATT for goods.

India has made commitments across various service sectors, .thoth often with limitations and
conditions, reflecting a cautious and calibrated approach to liberalization, especially in sensitive
sectors.

Financial Services: India has made commitments in banking and insurance, allowing foreign
commercial presence (Mode 3) with certain equity caps and licensing requirements.
Telecommunications: Commitments have been made to open up various telecom services, often
with foreign equity limits.

Professional Services: India has committed to some aspects of professional services, particularly
fc;r commercial presence, but limitations often apply to the movement of natural persons (Mode
4).

Distribution Services: Initially, India did not make commitments in distribution services in the
Uruguay Round but has since explored opportunities for expanding trade in this area.

* Focus on Mode 1 and Mode 4:
* Given its comparative advantage in skilled labor and IT services, India has been a strong advocate

for greater liberalization in:

* Mode 1 (Cross-border supply): This is crucial for India's IT and BPO industry, allowing services to be delivered
remotely (e.g., software development, call centers). India actively pushes for fewer restrictions on this mode.

 Mode 4 (Presence of Natural Persons): This is critical for Indian professionals (software engineers, doctors,
consultants) to temporarily move to other countries to provide services. India consistently advocates for easier
visa regimes, recognition of qualifications, and removal of restrictive labor market tests in developed countries.
This remains a key offensive interest for India in services negotiations.



 Doha Development Agenda (DDA) and Beyond:

* In the Doha Round of multilateral trade negotiations (launched in 2001), services
liberalization was a key pillar. India actively participated, submitting various proposals
aimed at expanding market access for its services exports, particularly in Mode 4.

 However, the DDA Iargely stalled, and progress on services liberalization at the
multilateral level has been limited. This has led some countries to pursue plurilateral
agreements (like the Trade in Services Agreement - TiSA, though India is not a part of
it%or bilateral/regional free trade agreements (FTAs) to liberalize services.

* Challenges for India under GATS:

* Non-tariff barriers (NTBs): Even with commitments, India's service providers often
face various NTBs, including:

e Visa restrictions and immigration hurdles: For Mode 4, this is a major impediment.

* Discriminatory domestic regulations: Requirements for licensing, qualifications, or local
presence that disproportionately affect foreign service providers.

* Lack of mutual recognition agreements (MRAs): Difficulties in getting Indian professional
qualifications recognized abroad.
* Protectionism in developed countries: Despite their stated interest in services
liberalization, many developed countries maintain significant restrictions, particularly
in Mode 4, due to domestic political sensitivities.

« "Water" in commitments: Many countries' GATS commitments reflect a lower level
of liberalization than what they actually practice domestically. This "water" means
that GATS doesn't fully capture the current level of services trade openness.



7/ Meaning and Scope of Transnational Commercial Law

* Meaning of Transnational Commercial Law

e At its core, Transnational Commercial Law is about providing a
predictable and efficient legal framework for trade and commerce
that extends beyond the boundaries of any single state. It aims to
bridge the gaps and resolve conflicts that arise when businesses from
different countries engage in transactions, where each party is
typically subject to its own national laws.



Key aspects of its meaning include:

Beyond National Law: It's not strictly international public law (which governs relations
between states) nor is it solely domestic private law. Instead, it encompasses rules that
apply to private commercial transactions with an international element.

Harmonization and Unification: A primary goal is to harmonize and unify commercial
laws globally. This means making laws similar or identical across different jurisdictions,
reducing legal complexity and uncertainty for international businesses.

Sources from Various Origins: Its rules come from diverse sources, not just national
legislatures. These include international conventions, model laws, widely accepted
trade usages, and standard contractual clauses developed by international
organizations.

"Lex Mercatoria" (The Law Merchant): This historical concept is often cited as a
precursor and a living component of transnational commercial law. Lex mercatoria
refers to the body of customary commercial law that developed among merchants in
medieval Europe to govern their cross-border transactions. It was a practical, often
unwritten, system based on common trade practices and principles. In modern terms,
"new lex mercatoria" refers to a similar body of a-national rules and principles, often
found in international commercial arbitration, standard contracts, and general
principles of law common to many systems.

Focus on Private Law: The emphasis is on the private law rights and obligations of
parties in commercial transactions, rather than on public international law regulating
states.



Scope of Transnational Commercial Law

* The scope of transnational commercial law is broad, covering virtually
all aspects of international business transactions. It seeks to provide a
legal framework for:

* International Sales of Goods: This is a core area, addressing issues
like contract formation, obligations of buyers and sellers, risk of loss,
and remedies for breach. The United Nations Convention on
Contracts for the International Sale of Goods (CISG) is a prime
example of a uniform law in this area.



* International Payments and Finance: This includes laws related to:

 Letters of Credit: Rules governing these crucial instruments in international
trade, often codified in the Uniform Customs and Practice for Documentary
Credits (UCP) by the International Chamber of Commerce (ICC).

e Bank Guarantees: Rules like the Uniform Rules for Demand Guarantees
(URDG).

* International Lending and Secured Transactions: Laws facilitating cross-
border financing and the creation of security interests in movable assets (e.g.,
the UNIDROIT Convention on International Interests in Mobile Equipment
and its Protocols, like the Cape Town Convention, for aircraft, railway rolling
stock, and space assets).

* International Transport of Goods: This covers rules for carriage by
various modes:

 Maritime Law: Conventions like the Hague-Visby Rules (for carriage of goods
by sea) or the Rotterdam Rules.

 Air Law: The Montreal Convention (for international carriage by air).

* Road and Rail Law: Various conventions governing cross-border road and rail
transport.



* International Commercial Arbitration: As a preferred method for resolvin
international commercial disputes, arbitration has its own set of transnationa
rules and practices. The UNCITRAL Model Law on International Commercial
Arbitration and the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards are fundamental in this area.

e E-commerce and Digital Transactions: As trade increasingly moves online,
transnational commercial law is adapting to address digital contracts, electronic
signatures, and digital assets. UNCITRAL has been active in developing model
laws in this area.

* Intellectual Property in Commercial Transactions: While intellectual property
rights are typically territorial, their commercial exploitation often crosses borders.
Transnational commercial law deals with the licensing, assignment, and
commercialization of intellectual property internationally.

* Insolvency in Cross-border Contexts: When a multinational company faces
insolvency, complex legal issues arise across multiple jurisdictions. Efforts are
made to harmonize cross-border insolvency procedures, such as through the
UNCITRAL Model Law on Cross-Border Insolvency.

* International Investment Law (Overlap): While often considered a distinct field
(public international law governing state-investor relations), there's an overlap
with transnational commercial law concerning contractual aspects of
international investments.



Key Organizations and Instruments:

* The development and promotion of transnational commercial law are heavily reliant
on Im;c]lernatlonal organizations and the instruments they produce. The most prominent
include:

 UNCITRAL (United Nations Commission on International Trade Law): The primary UN
body for harmonizing international trade law. It develops conventions (e.g., CISG%,
model laws (e.g., Model Law on Arbitration, Model Law on Electronic Commerce), and
legislative guides.

 UNIDROIT (International Institute for the Unification of Private Law): An
intergovernmental organization that prepares uniform law instruments, such as the
UNIDROIT Principles of International Commercial Contracts.

* ICC (International Chamber of Commerce): A non-governmental organization that
develops widely used contractual rules and practices, such as the Incoterms
(International Commercial Terms) and the UCP for Letters of Credit.

* Arbitral Institutions: Bodies like the ICC International Court of Arbitration, LCIA
(London Court of International Arbitration), and SIAC (Singapore International
Arbitration Centre) administer international arbitrations and contribute to arbitral
jurisprudence, which forms part of the lex mercatoria.



3 BRICS

. BRICS is an intergovernmental organization that originated from
an acronym coined in 2001 by then-Goldman Sachs chief economist
Jim O'Neill. The original acronym, "BRIC," referred to the rapidly
growing economies of Brazil, Russia, India, and China. These
countries were identified as having the potential to significantly
impact the global economy.

e Evolution and Purpose

* Formation (2006): The foreign ministers of Brazil, Russia, India, and
China began meeting informally in 2006, which eventually led to more
formal annual summits starting in 2009.

* South Africa Joins (2010): In December 2010, South Africa was
invited to join the group, officially changing the acronym to BRICS
(with the 'S' for South Africa).



* Purpose: BRICS aims to promote peace, security, development, and
cooperation among its members. It serves as a political and
diplomatic coordination forum, particularly for countries from the
"Global South." Key objectives include:

* Strengthening economic, political, and social cooperation among members.

* Increasing the influence of Global South countries in international
governance.

* Improving the legitimacy, equity in participation, and efficiency of global
institutions such as the UN, IMF, World Bank, and WTO.

* Promoting sustainable social and economic development and social
inclusion.

* Creating a counterweight to the dominance of Western-led forums like the
G7 and the World Bank.



Key Initiatives and Features

New Development Bank (NDB): A significant achievement of BRICS is the establishment
of the New Development Bank (NDB) in 2014, headquartered in Shanghai, China. The
NDB aims to mobilize resources for infrastructure and sustainable development projects
in BRICS and other emerging and developing countries, offering an alternative to
traditional Western-dominated financial institutions.

Contingent Reserve Arrangement (CRA): This framework provides a safety net to BRICS
member countries in times of balance of payments crises, serving as a liquidity
mechanism similar to the IMF but controlled by the BRICS nations.

Informal Character: BRICS operates as an informal group. It does not have a formal
charter, a fixed secretariat, or its own funds to finance activities. Its functioning relies on
the polllltlcal will and cooperation among its members, with the presidency rotating
annually.

Three Pillars of Cooperation: BRICS activities typically revolve around three main pillars:

* Politics and Security: Dialogue and coordination on global and regional political and security
issues.

. Econhomy and Finance: Cooperation on economic policy, trade, investment, and financial
mechanisms.

* People-to-People (P2P) Exchanges: Fostering cultural, academic, and social interactions among
the member countries.



BRICS Expansion

* The group has been undergoing a significant exFansion, reflecting its
growing influence and the desire of many developing countries to join an
alternative bloc.

e 2024 Expansion: At the 2023 BRICS summit in Johannesburg, South Africa,
invitations were extended to six new countries. Effective January 1, 2024,
the following nations officially joined BRICS:

* Egypt

* Ethiopia

* lran

e United Arab Emirates (UAE)

* (Argentina initially accepted but later declined its membership under a new
government).

 (Saudi Arabia reportedly accepted, but its official joining has been delayed.)

. %85? Expansion: Indonesia became the tenth member of BRICS in January

* As of May 2025, the BRICS group comprises ten countries: Brazil, Russia,
India, China, South Africa, Egypt, Ethiopia, Iran, United Arab Emirates,
and Indonesia.



9 The role of International Chamber of Commerce in the
development of Transnational Commercial Laws

* The International Chamber of Commerce (ICC) plays a pivotal and
often unsung role in the development and practical application of
Transnational Commercial Law. While it's not a governmental body
and its rules aren't binding in the same way as national laws or
international treaties, its influence is immense due to its deep
connection with the global business community.



* Here's how the ICC contributes to the development of Transnational Commercial Law:

* Development of Standardized Rules and Practices ("Soft Law"): This is arguably the
ICC's most significant contribution. It creates and publishes sets of uniform rules and
practices that are widely adopted by businesses and financial institutions worldwide.
These are considered "soft law" because they are not legally binding on their own, but
they become contractually binding when parties incorporate them into their commercial
agreements. By providing ready-made, internationally accepted frameworks, the ICC
significantly reduces legal uncertainty and transaction costs.

Incoterms® Rules (International Commercial TermsL: These are the most well-known. Incoterms
define the responsibilities of buyers and sellers for the delivery of goods under sales contracts.
They clarify who pays for what (e.g., transport, insurance), where the risk transfers, and who is
responsible for customs formalities. Updated periodically (currently Incoterms 2020), they are
universally recognized and simplify international trade by providing a common language and
understanding.

UCP (Uniform Customs and Practice for Documentary Credits): These rules govern Letters of
Credit, a crucial payment mechanism in international trade. UCP 600 (the latest version)
standardizes the procedures for issuing, advising, confirming, and honoring letters of credit,
providing certainty for banks and traders involved in complex documentary transactions.

URDG (Uniform Rules for Demand Guarantees): These rules apply to international demand
guarantees, another common form of security in global contracts.

DOCDEX (Documentary Instruments Dispute Expertise): This system provides an expedited,
expert-based mechanism for resolving disputes arising from ICC rules like UCP, reducing the need
for costly and time-consuming litigation.

Model Contracts: The ICC also develops model contracts for various international commercial
transactions (e.g., agency agreements, distributorship agreements), offering templates and
guiding principles for businesses.



* Facilitating International Commercial Arbitration: The ICC
International Court of Arbitration (though it is not a "court" in the
traditional sense, but an administrative body) is one of the world's
leading institutions for international commercial dispute resolution.

* ICC Arbitration Rules: The ICC develops and administers its own highly
respected arbitration rules. Parties to international contracts frequently agree
to resolve disputes under ICC Arbitration Rules, which provide a neutral,
efficient, and enforceable mechanism for dispute resolution, avoiding the
complexities and biases of national court systems.

* Global Reach and Expertise: The ICC's network of arbitrators and legal
experts from diverse jurisdictions contributes to a consistent and widely
accepted body of arbitral jurisprudence, which in turn informs and shapes
transnational commercial law.

* Promotion of Arbitration: The ICC actively promotes arbitration as a
preferred method for international dispute resolution, contributing to its
widespread acceptance and use in transnational commercial dealings.



* Advocacy for Business and Influence on Policy: The ICC acts as "the voice
of world business." It advocates for policies and regulatory environments
that promote open international trade and investment.

* Engagement with Intergovernmental Organizations: The ICC has Observer Status at
the United Nations General Assembly and maintains close ties with the World Trade
Organization (WTO), UNCITRAL (United Nations Commission on International Trade
Law), the World Customs Organization (WCO), and other international bodies. It
provides business perspectives and expertise, influencing the development of
conventions, model laws, and international trade policies.

* Policy Positions: The ICC publishes policy statements and reports on a wide range of
issues affecting international commerce, including digital trade, intellectual property,
taxation, customs, and anti-corruption. These positions help shape discussions and
decisions at national and international levels, leading to more harmonized and
business-friendly legal frameworks.

* Promoting Best Practices and Capacity Building: The ICC promotes ethical
business conduct and best practices globally. It offers training and
educational programs (e.g., through the ICC Academy) on its rules and
various aspects of international trade finance and commercial law, helping
businesses and professionals navigate the complexities of cross-border
transactions



10 Foreign Trade Development and Regulation Act. 1992

* The Foreign Trade (Development and Regulation) Act, 1992 (FTDR
Act) is the cornerstone legislation governing foreign trade in India. It
replaced the older Imports and Exports (Control) Act, 1947, signaling
a significant shift in India's economic policy from a highly controlled
and restrictive regime to a more liberalized and development-
oriented one, aligning with the economic reforms of 1991.



Purpose and Objectives

The long title of the Act clearly states its purpose: "An Act to provide for the
development and regulation of foreign trade by facilitating imports into, and
augmentin%1 exports from, India and for matters connected therewith or
incidental thereto."

Its primary objectives are:

Development of Foreign Trade: To promote and facilitate both imports and
exports, thereby boosting India's integration into the global economy.

Regulation of Foreign Trade: To establish a framework for orderly and systematic
foreign trade, including provisions for restrictions, prohibitions, and conditions on
imports and exports when necessary for national interest (e.g., security, public
health, environmental protection).

Flexibility: To provide the Central Government with the necessary powers to
formulate and amend the Foreign Trade Policy (FTP) from time to time, allowing
it to adapt to changing economic conditions and global trade dynamics.

Transparency and Predictability: By laying down clear statutory provisions, the
Act aims to bring greater transparency and predictability to India's foreign trade
regime for businesses.



Key Provisions of the FTDR Act, 1992

The FTDR Act empowers the Central Government to take various measures to
achieve its objectives. Some of its key provisions include:

Power to Make Provisions for Imports and Exports (Section 3): This is a crucial
section that grants the Central Government broad powers to make provisions for
the development and regulation of foreign trade. This includes the power to
facilitate imports and increase exports, as well as to prohibit, restrict, or regulate
the import or export of goods.

Foreign Trade Policy (Section 5): The Act mandates the Central Government to
formulate and announce, from time to time, the Foreign Trade Policy (FTP) b
notification in the Official Gazette. This FTP (earlier known as Exim Po icyg
outlines the government's trade strategies, objectives, and various schemes for
exp%rtgrs and importers. The Act also grants the power to amend this policy as
needed.

* Appointment and Functions of Director General of Foreign Trade (DGFT)

(Section 6): The Act provides for the appointment of a Director General of
Foreign Trade (DGFT) by the Central Government. The DGFT's primary role is to
advise the Central Government in the formulation of the FTP and, crucially, to be
responsible for carrying out or implementing that policy.



Importer-Exporter Code(}IEC) Number (Section 7): A fundamental requirement under the Act is
that no person can undertake any import or export activity in India without obtaining an
Importer-Exporter Code (IEC) number from the DGFT or an authorized officer. This 10-digit code is
n(]and?tory for all individuals and businesses involved in foreign trade, acting as a unique
identifier.

Licensing System %Section 9): While the general policy shifted towards liberalization, the Act
retains the power for the Central Government to prescribe a licensing system for the import or
export of specific goods. Certain goods may require a license (authorization) or may be restricted
or prohibited based on the FTP or other regulations. The Act also provides for the suspension and
cancellation of such licenses or IEC numbers in case of contravention of the Act or rules.

Quantitative Restrictions (Section 9A): This section specifically empowers the Central
Government to impose quantitative restrictions on imports or exports in certain circumstances,
which could be for economic or other policy reasons.

Power of Search, Seizure, Penalty, and Confiscation (Chapter IV): The Act provides for
enforcement mechanisms, including powers of search and seizure of goods, documents, things,
and conveyances related to foreign trade. It also outlines penalties for contravention of its
provisions or the FTP, and allows for the confiscation of goods.

Appeals and Revision (Chapter V): To ensure natural justice, the Act provides for an appeal
mechanism against decisions or orders made by adjudicating authorities under the Act.

Controls on Export of Specified Goods, Services, and Technology (Chapter IVA - added later):
This chapter was introduced to regulate the export of sensitive goods, services, and technology,
particularly those related to weapons of mass destruction or dual-use items, in line with India’s
International obligations (e.g., under Wassenaar Arrangement, NSG).



Impact and Significance

 The FTDR Act, 1992, was a landmark piece of legislation that:

Decentralized Control: It replaced the highly centralized and bureaucratic Import
and Export (Control) Act, 1947, which relied heavily on a complex licensing
regime, with a more flexible framework.

Facilitated Liberalization: It provided the legal basis for India's trade liberalization
efforts, shifting from a policy of strict control to one of promotion and facilitation
of foreign trade. This enabled the %]overnment to simplify procedures and reduce
barriers, fostering economic growth.

Introduced the FTP: It formally established the Foreign Trade Policy as the
primary instrument for detailing trade regulations and incentives, allowing for
regular updates and responsiveness to global market changes.

Strengthened Enforcement: While promoting trade, it also maintained necessary
regulatory powers to prevent illegal or undesirable trade activities, ensuring
national security and economic stability.

 Aligned with Global Standards: The shift towards a more transparent and rules-

based system helped India integrate better into the global trading system,
including its commitments under the WTO.



11 The Industries (Development and Regulation) Act

* The Industries (Development and Regulation) Act, 1951 (IDRA) was a
landmark piece of legislation in independent India, reflecting the
country's early post-independence economic philosophy. It was
enacted to provide the Central Government with powers to
implement its industrial policy, particularly the Industrial Policy
Resolution of 1948 and later the Industrial Policy Resolution of 1956.

* Purpose and Objectives

* The primary objective of the IDRA, 1951, was to regulate and develop
certain key industries in India, which were deemed vital for the
country's overall economic progress and public interest. It brought
under Central control a number of "scheduled industries" (listed in
the First Schedule to the Act) whose activities affected the country as
a whole.



Key objectives included:

Planned Industrial Development: To ensure balanced and systematic industrial
growth across the country, aligning with the objectives of India's Five-Year Plans.

Resource Allocation: To direct industrial investment and production in line with
national priorities and to ensure efficient utilization of resources.

Prevention of Monopolies and Concentration of Economic Power: To prevent
the concentration of industrial wealth and power in a few hands and promote a
more equitable distribution of economic activity.

Protection of Small-Scale Industries: To provide a protective environment for
small-scale and cottage industries against competition from large enterprises.

Balanced Regional Development: To promote the industrialization of backward
regions and ensure a more even geographical spread of industries across the
country.

Public Sector Role: To empower the government to establish and operate
industries, especially in strategic and essential sectors, where private enterprise
might be unwilling or unable to invest.

_QualitY_ Control and Price Regulation: To monitor industrial undertakings for
issues like falling production, quality problems, or unjustified price increases, and
to take corrective measures.



Key Provisions of the IDRA, 1951

 The IDRA, 1951, established a framework of control and regulation over
industries, primarily through a licensing system:

* Declaration of Scheduled Industries (Section 2 & First Schedule): The Act
declared that it was expedient in the public interest for the Union (Central
Government) to take control of the industries specified in the First
Schedule. These industries initially included crucial sectors like iron and
steel, textiles, sugar, cement, heavy chemicals, heavy machinery, coal,
aircraft, telecommunications, and power generation. This list could be
amended by the government.

* Licensing of Industrial Undertakings (Sections 10, 11, 11A):

* Registration of Existing Undertakings (Section 10): All existing industrial
gndertakings in the scheduled industries had to register with the Central
overnment.

* Licensing of New Undertakings (Section 11): Establishing a new industrial
undertaking in a scheduled industry required a license from the Central Government.

 Licensing for New Articles (Section 11A): Expanding capacity or manufacturing a
"new article" by an existing undertaking also required a license.

* Licensing for Shifting Location (Section 13): Changing the location of an industrial
undertaking required a license.



Power to Investigate (Section 15): The Central Government had the power to conduct
investigations into any scheduled industry or industrial undertaking if it believed there
WELS

e Asignificant fall in production.

* A deterioration in the quality of goods.
e An unjustified rise in prices.

* A failure to comply with directions.

* Mismanagement or wasteful practices.

Direct ManaFement or Control (Sections 18A, 18AA): In cases of mismanagement or if
an industrial undertaking was operating against the public interest, the Central
Government could, after investigation, assume direct management or control of the
undertaking.

Establishment of Councils (Sections 5 & 6):

* Central Advisory Council (Section 5): An advisory body to advise the Central Government on
matters concerning the development and regulation of scheduled industries.

* Development Councils (Section 6): The Central Government could establish Development
Councils for specific scheduled industries or groups of industries. These councils were meant to
promote efficiency, productivity, and provide a forum for cooperation among various stakeholders.

Imposition of Cess (Section 9): The Act allowed for the imposition of a cess (a type of
tax) on scheduled industries in certain cases, typically to fund the activities of the
Development Councils.

Penalties (Section 24): The Act prescribed penalties (including imprisonment and fines)
for contravention of its provisions or for making false statements.



12 SAARC

. The South Asian Association for Regional Cooperation (SAARC) is an
intergovernmental organization of eight South Asian countries. It was
established with the signing of the SAARC Charter in Dhaka, Bangladesh, on
December 8, 1985.

* Member Countries:

* The founding members of SAARC were:

* Bangladesh

* Bhutan

* India

* Maldives

* Nepal

* Pakistan

 Sri Lanka

» Afghanistan joined as the eighth member in 2007.



Objectives of SAARC:

* The main objectives of SAARC, as laid out in its Charter, are to:

* Promote the welfare of the peoples of South Asia and improve their
quality of life.

 Accelerate economic growth, social progress, and cultural
development in the region and to provide all individuals the
opportunity to live in dignity and to realize their full potential.

* Promote and strengthen collective self-reliance among the countries
of South Asia.

* Contribute to mutual trust, understanding, and appreciation of one
another's problems.

* Promote active collaboration and mutual assistance in the
economic, social, cultural, technical, and scientific fields.



* Strengthen cooperation with other developing countries.

e Strengthen cooperation among themselves in international forums on
matters of common interest.

* Cooperate with international and regional organizations with similar aims
and purposes.

e Structure and Principles:

e Secretariat: The SAARC Secretariat is located in Kathmandu, Nepal,
established on January 17, 1987.

e Decision-making: Cooperation within SAARC is based on respect for the
principles of sovereign equality, territorial integrity, political independence,
non-interference in the internal affairs of the Member States, and mutual
benefit. Decisions are made on a unanimity basis, and bilateral and
contentious issues are excluded from deliberations.

e Summits: SAARC Summits, involving the Heads of State or Government, are
intended to be held annually, with the host country holding the Chair of
the Association.



Key Initiatives and Achievements:

* Despite its challenges, SAARC has launched several initiatives:

e South Asian Preferential Trading Agreement (SAPTA): Came into effect in 1995, aiming to
promote trade among member countries.

* South Asian Free Trade Area (SAFTA): Established in 2004 and operational since 2006, SAFTA aims
to reduce customs duties on traded goods among member states.

 SAARC Agreement on Trade in Services (SATIS): This agreement seeks to liberalize trade in
services following a "positive list" approach.

 SAARC Development Fund (SDF): Established to fund project-based collaboration in social sectors
like poverty alleviation and development.

* South Asian University (SAU): An international university located in India, offering post-graduate
programs.

* SAARC Food Bank: Established to provide food security in the region during times of scarcity.

* SAARC Arbitration Council: Provides a legal framework for the settlement of commercial disputes
within the region.

* SAARC Regional Convention on Suppression of Terrorism: Signed in 1987, it was a significant step
towards combating terrorism in the region.

* SAARC Social Charter: Aims to accelerate social development in areas like poverty eradication,
population stabilization, women's empowerment, health, and education.



Current Status and Challenges:

SAARC faces significant challenges that have hindered its effectiveness and led to
stagnation, particularly in recent years.

India-Pakistan Tensions: The most significant obstacle is the long-standing political
rivalry and conflicts, especially over issues like cross-border terrorism, between India and
Pakistan. This bilateral tension frequently spills over into SAARC forums, leading to the
cancellation or postponement of summits and stalling regional initiatives. The 19th
SAARC Summit, scheduled to be held in Islamabad in 2016, was cancelled after India
and other member countries withdrew following a terror attack. No SAARC Summit has
been held since the 18th Summit in Kathmandu in 2014.

Principle of Unanimity: The reogjirement for unanimous decisions means that a single
&nerglbeﬂs disagreement can block progress on important initiatives, leading to
eadlocks.

Lack of Trust: Historical distrust and differing national interests among member states,
particularly between larger and smaller nations, undermine regional cohesion.

Limited Economic Integration: Despite SAFTA, intra-regional trade within SAARC remains
very low (around 5% of the region's total trade), far below the potential and compared to
other regional blocs like ASEAN or the EU. Non-tariff barriers and protectionist policies
persist.



13 UNIDROIT and UNCITRAL

* UNIDROIT and UNCITRAL are two highly influential international
organizations dedicated to the harmonization and unification of
private law, particularly in the field of international commercial law.
They are often referred to as two of "the three sisters" (along with the
Hague Conference on Private International Law - HCCH) that work to
remove legal obstacles to international trade and investment.

* While they share a common overarching goal, they differ in their
origin, structure, and to some extent, their methods and specific
areas of focus.



 UNIDROIT (International Institute for the Unification of Private Law)

* Origin and Nature: UNIDROIT was established in 1926 as an auxiliary
organ of the League of Nations. Following the demise of the League, it
was re-established in 1940 based on a multilateral agreement (the
UNIDROIT Statute). It is an independent intergovernmental
organization with its seat in Rome, Italy.

 Mandate: Its purpose is to study the needs and methods for
modernizing, harmonizing, and coordinating private law, particularly
commercial law, as between States and groups of States. It aims to
formulate uniform law instruments, principles, and rules to achieve
these objectives.



* Key Instruments and Methods: UNIDROIT is known for producing
both "hard law" (conventions) and "soft law" (model laws, principles,
guides, and guidelines).

* Conventions: These are international treaties that, once ratified by states,

become legally binding.

e Cape Town Convention (Convention on International Interests in Mobile Equipment): A
significant achievement, along with its protocols (e.g., for aircraft, railway rolling stock,
space assets), which provides an international legal framework for securing and
enforcing interests in high-value mobile equipment.

* Principles (Soft Law): These are influential sets of rules that parties can
choose to incorporate into their contracts, or that arbitrators/courts can use
to interpret contracts or fill gaps in applicable law. They are not legally binding
unless chosen by the parties.

* UNIDROIT Principles of International Commercial Contracts (UPICC): These are widely
recognized and applied principles of contract law for international transactions, offering
a neutral set of rules that are particularly valuable in international commercial
arbitration.
 Model Laws, Guides, and Legal Guides: These provide guidance for states on
how to reform their national laws.

* UNIDROIT/UNCITRAL Model Law on Warehouse Receipts: A recent joint project
illustrating collaboration.



* Membership: Membership is restricted to States that accede to the
UNIDROIT Statute. It has over 60 member states representing various
legal, economic, and cultural systems.

* Funding: Primarily financed by annual contributions from its member
states.

 UNCITRAL (United Nations Commission on International Trade Law)

* Origin and Nature: UNCITRAL was established in 1966 by the United
Nations General Assembly as a subsidiary body of the UNGA. Its
headquarters are in Vienna, Austria, and it holds sessions alternately
in New York and Vienna.

* Mandate: Its official mandate is "to promote the progressive
harmonization and unification of international trade law." It is the
core legal body of the UN system in the field of international trade
law.



e Key Instruments and Methods: UNCITRAL primarily develops instruments that
are widely acceptable and practical for States to adopt into their national legal

systems.

e Conventions:

* United Nations Convention on Contracts for the International Sale of Goods (CISG): One of the
most successful uniform commercial laws, governing international sales contracts.

* New York Convention (Convention on the Recognition and Enforcement of Foreign Arbitral
Awards): While prepared before UNCITRAL, its promotion and the development of related texts (like
the UNCITRAL Model Law on Arbitration) are integral to UNCITRAL's work.

* United Nations Convention on the Use of Electronic Communications in International Contracts.

* Model Laws: These are legislative texts recommended to States for enactment as part of
their national laws. States can adapt them to their specific needs.

* UNCITRAL Model Law on International Commercial Arbitration: Widely adopted by countries to
modernize their arbitration laws.

* UNCITRAL Model Law on Cross-Border Insolvency: Facilitates cooperation in international insolvency
cases.
 UNCITRAL Model Law on Electronic Commerce.
* Legal Guides, Legislative Guides, and Notes: These provide comprehensive guidance for
legislators and practitioners.

* Arbitration Rules: The UNCITRAL Arbitration Rules are widely used in ad hoc arbitrations.



* Membership: Composed of 60 member States elected by the UN
General Assembly. Membership is structured to be representative of
the world's various geographic regions and its principal economic and
legal systems.

* Funding: As a UN body, it is funded through the regular UN budget.



14 Meaning of Trade in Services and General
obligations, Specific obligations in GATs

* Trade in services, in simple terms, refers to the sale and delivery of
an intangible product across international borders. Unlike goods,
services cannot be seen or touched, but they can be consumed. Think
of it as a transaction where one country's service provider (e.g., a
lawyer, a software developer, a doctor, a hotel) delivers a service to a
consumer in another country.



* The General Agreement on Trade in Services (GATS) defines trade in services
through four "modes of supply":

* Mode 1: Cross-border supply: The service itself crosses the border, but the
supplier and consumer do not.
 Example: A software company in India develops software for a client in the US via the

internet. A call center in the Philippines provides customer support to a company in the UK.
Online legal advice from a lawyer in Canada to a client in France.

* Mode 2: Consumption abroad: The consumer travels to the country of the
supplier to consume the service.
* Example: A tourist from Germany travels to Thailand for a holiday. A patient from the Middle

Egst travels to India for medical treatment. A student from China goes to the US for higher
education.

* Mode 3: Commercial presence: The service supplier establishes a commercial
resence in the territory of another country to provide the service. This involves
oreign direct investment (FDI).

 Example: A foreign bank opens a branch in India. A global hotel chain builds and operates a

hotel in Brazil. A foreign telecommunications company sets up a subsidiary in another
country.

* Mode 4: Presence of natural persons: An individual (the service supplier)
temporarily moves to another country to provide a service.
* Example: An Indian IT consultant travels to the US for a project. A French architect goes to

Dubai to supervise a construction project. A medical professional provides temporary relief
services in a foreign hospital.



* These four modes cover virtually all ways services can be traded
internationally.

* General Obligations and Specific Commitments in GATS

* The GATS agreement, like other WTO agreements, has a structure of
general obligations that apply to all members, and specific
commitments that members undertake for particular sectors or
modes of supply.

* General Obligations (Apply to All Members, All Service Sectors)

* These are fundamental principles that all WTO members must adhere
to for all services, regardless of whether they have made specific
commitments in a particular sector.



 Most-Favoured-Nation (MFN) Treatment (Article I1):

 Meaning: This is the cornerstone of non-discrimination. It means that if a WTO
member grants a favor (e.g., better market access, lower regulatory hurdles) to
service suppliers or services from one country, it must immediately and
unconditionally grant the same treatment to "like" services and service suppliers
from all other WTO members.

* Purpose: To prevent discrimination among trading partners and ensure a level
playing field.

* Exceptions: There are limited exceptions to MFN, such as for regional integration
agreements (e.g., free trade areas or customs unions that liberalize trade among
their members) or for specific MFN exemptions listed by members at the time of the
GATS's entry into force (though these are subject to review).

* Transparency (Article lll):

* Meaning: Members are required to publish all measures of general application
affecting trade in services (laws, regulations, administrative guidelines) promptly and
at least annually. They must also notify the WTO Council for Trade in Services of any
new or changed measures.

* Purpose: To ensure that service suppliers and other members have access to clear
and consistent information about the rules governing services trade, reducing
uncertainty and facilitating compliance.



Domestic Regulation (Article VI):

* Meaning: While members retain the right to regulate their service sectors to meet national policy
objectives (e.g., consumer protection, environmental standards), these domestic regulations must
be administered in a "reasonable, objective and impartial manner."

* Purpose: To prevent domestic regulations from becoming disguised barriers to trade, ensuring
that they are not more burdensome than necessary to achieve legitimate policy objectives. This is
an ongoing area of negotiation within the WTO, aiming to develop disciplines to ensure that
measures relating to qualification requirements and procedures, technical standards and licensing
requirements do not constitute unnecessary barriers to trade.

Monopolies and Exclusive Service Suppliers (Article VIII):

* Meaning: If a member maintains or designates a monopoly supﬁlier of a service, it must ensure
that this supplier does not abuse its monopoly position in other sectors where it might also
compete.

* Purpose: To prevent the market power of a monopoly from distorting competition in other
liberalized service sectors.

Emergency Safeguard Measures (Article X - Not Yet Operational):

* Meaning: The GATS allows for the Jaossibility of applying emergency safeguard measures
(temporary restrictions on services trade) in situations where imports cause or threaten serious
injury to a domestic industry. However, rules for such measures have not yet been agreed upon
and are still under negotiation.

Specific Commitments (Scheduled by Each Member for Specific Sectors/Modes)

Unlike general obligations, which are horizontal, specific commitments are made
vertically, for particular sectors and modes of supply. These are listed in each member's
"Schedule of Specific Commitments." Each commitment specifies the level of market
access and national treatment that a member guarantees for foreign service suppliers in
a given sector and mode.



* Specific commitments typically involve two main concepts:
 Market Access (Article XVI):

* Meaning: This refers to the ability of foreign service suppliers to enter and operate in a
Imember's market. Members undertake commitments by indicating whether they have
imitations on:

* The number of service suppliers allowed.
* The total value of service transactions or assets.
* The total number of service operations or quantity of service output.
* The total number of natural persons that may be employed.
» Specific types of legal entity or joint venture through which a service can be supplied.
* The participation of foreign capital (e.g., limits on foreign equity share).
* Purpose: To reduce or eliminate quantitative restrictions and other barriers to market entry
for toreign service suppliers.

* National Treatment (Article XVII):

* Meaning: Once foreign services or service suppliers are allowed to enter a market (as per
market access commitments), they must be treated "no less favourably" than "like" domestic
services or service suppliers.

* Purpose: To prevent discrimination against foreign service providers in favour of domestic
ones after they have entered the market. This aims to ensure a level playing field for
competition.

* Limitations: Members can list limitations to national treatment (e.g., subsidies only for
dohmgstllc firms, specific regulatory requirements for foreign service providers) in their
schedules.



